Friday 

March  13,  1992 


Part  VIII 

Department  of  the 
Interior 


Bureau  of  Land  Management 


43  CFR  Parts  3150  and  3160 
Onshore  Oil  and  Gas  Geophysical 
Exploration;  Onshore  Oil  and  Gas 
Operations;  Interim  Final  Rule  and 
Proposed  Rule 


9010 


Federal  Register  /  Vdl.  57.  No.  50  /  Friday,  March  13.  1992  7  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parts  3150  and  3160 
[WO-61(M1 11-24-1  A;  Circular  No.  2635] 
RIN  1004-AC02 

Onshore  Oil  and  Gas  Geophysical 
Exploration;  Onshore  Oil  and  Gas 
Operations 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Interim  tinal  rule. 

SUMMARY:  This  interim  final  rule  adds  to 
43  CFR  part  3150  a  section  governing 
appeals  of  decisions  and  approvals 
relating  to  onshore  oil  and  gas 
geophysical  exploration  operations  to 
allow  the  decisions  and  approvals  of  an 
authorized  ofHcer  to  remain  in  full  force 
and  effect  when  an  appeal  is  filed, 
unless  the  appellant  shows  sufHcient 
justification  to  the  Interior  Board  of 
Land  Appeals  (IBLA)  that  a  stay  is 
necessary.  It  similarly  amends  the 
section  in  part  3160  governing  appeals  of 
decisions  and  approvals  relating  to 
onshore  oil  and  gas  operations  to  allow 
the  decision  of  an  authorized  officer  to 
remain  in  full  force  and  effect  during  the 
pendency  of  an  appeal.  Such  provisions 
are  needed  to  allow  the  IBLA  to 
determine  whether  the  issues  involved 
in  an  appeal  warrant  a  stay  of  onshore 
oil  and  gas  activitieB  and  the 
accompanying  delays  and  economic 
consequences.  A  proposed  rule  with 
similar  provisions  has  been  published 
simultaneously  in  this  issue.  The 
purpose  of  the  proposed  rule  is  to 
request  public  review  and  comment  to 
aid  the  agency  in  determining  whether 
or  not  to  publish  a  subsequent  and 
permanent  final  rule  for  these 
provisions,  which  would  be  effective 
prior  to  or  concurrently  with  the 
expiration  date  of  this  interim  final  rule. 
DATES:  This  interim  final  rule  will  be 
effective  for  a  limited  duration.  It  is 
effective  March  13, 1992  and  will  expire 
on  December  31, 1992. 

ADDRESSES:  Inquiries  or  suggestions 
should  be  sent  to:  Director,  (140]  Bureau 
of  Land  Management,  room  5555,  Main 
Interior  Building,  1849  C  Street,  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACr. 
Frank  Lanzetta,  (202)  653-2127,  or 
Richard  Hopkins  (202)  653-2095. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  urgency  to  amend  these 
regulations  arises  fi'om  an  October  4, 
1991,  decision  of  the  IBLA  in  the  case. 


Utah  Chqpter‘(ff  the  Sierra  Club, 

Southern  Utah  Wilderness  Alliance,  121 
'IBLA  1,  which  was  an  appeal  of  a 
decision  by  a  Bureau  of  I^nd 
Management  (BLM)  field  office.  The 
IBLA  decision  abruptly  overturned 
previously  well-established 
administrative  precedents  and  BLM 
policy  by  allowing  an  appellant  to 
render  decisions  regarding  oil  and  gas 
operational  activities  temporarily 
ineffective  without  any  showing  Biat  the 
appellant  has  a  legally  viable  claim. 
Because  of  the  urgency  caused  by  tiiis 
decision,  BLM  has  good  cause  To 
dispense  with  the  ordinary  agency 
procedures  for  rulemaking. 

Historically,  decisions  of  the 
authorized  officer  concerning  oil  and  gas 
activities  such  as  Applications  for 
Permits  to  Drill  (APDs)  were  effective 
while  the  decision  was  pending  appieal. 
This  interim  final  rule  is  necessary  to 
restore  prior  longstanding  appeals 
procedures  that  have  consi^ently  been 
relied  upon  by  the  BLM  and  the  public  in 
the  area  of  oil  and  gas  operations  under 
part  3160.  This  rule  is  also  necessary  to 
create  appeals  procedures  for  decisions 
and  Notice  of  Intent  approvals  relating 
to  exploratory  activities  under  part  3150 
so  as  to  be  consistent  with  the  treatment 
of  appeals  from  decisions  made 
pursuant  to  part  3160. 

The  BLM  has  long  operated  its  oil  and 
gas  program  on  the  assumption  that  an 
appeal^  decision  relating  to  operations 
for  oil  and.gas  remains  in  full  force  and 
effect  during  the  pendency  of  the  appeal 
unless  affirmatively  stayed  by  the  IBLA. 
This  policy  was  based  on  the  BLM's 
understanding  of  43  CFR  3165.4(c).  In  Ihe 
Southern  Utah  Wilderness  Alliance 
case,  the  IBLA  ruled  that  this  regulation 
did  not  apply  to  BLM  decisions  and 
approvals  regarding  operational 
activities,  such  as  APDs.  As  a  resuh  of 
the  decision,  only  operator  appeals  from 
compliance  orders  benefit  from  die  full 
force  and  effect  provisions  of  paragraph 
3165.4(c].  The  Board  held  that  the 
automatic  stay  provisions  of  43  CFR 
4.21(a)  apply  to  appeals  from  BLM 
decisions  and  approvals  related  to  all 
other  operational  activities  under  part 
3160. 

The  result  of  the  decision  has  caused 
great  turmoil,  not  only  within  BLM’s  oil 
and  gas  program,  but  also  within  the  oil 
and  gas  industry,  which  had  come  to 
rely  on  certain  general  timetables  within 
which  it  planned  its  activities  and 
financial  commitments.  These  Federal 
and  private  plans  are  finistrated  by  ihe 
general  application  of  §  4.21(a)  to  these 
activities.  Significant  potential  exists  for 
expiration  of  many  existing  leases, 
delays  in  drilling  operations,  decreases 
in  revenues  to  the  Treasury,  decreases 


in  revenue  sharing  with  the  affected 
■'States,  additional  strain  on  the  industry, 
iloss  of  employment  opportunities,  and 
additional  and  unnecessarily  redundant 
costs  to  the  government  in  re-leasing 
these  areas.  The  BLM's  previously  well- 
settled  practices  have  been  relied  upon 
by  both  the  Federal  and  private  sectors, 
and  this  rule,  as  it  applies  to  part  3160, 
simply  enables  pre-existing  expectations 
to  continue.  In  addition,  in  order  to 
allow  exploratory  decisions  and 
approvals  made  under  part  3150  to  be 
bandied  consistently  with  appeals  under 
part  3160,  an  appeals  provision  is  added 
to  part  3150. 

Sixteen  instances  of  pending  appeals 
filed  by  third-party  appellants  in  the 
areas  of  oil  and  gas  exploration  and 
operations  currently  exist.  Growing 
numbers  are  expected.  Without 
immediately  remedying  this  disruption 
in  government  operations,  the  due  and 
Tequired  execution  of  agency  functions 
are  unavoidably  prevented  while 
ordinary  rulemaking  proceeds.  The 
Southern  Utah  Wilderness  Alliance 
decision  prevents  BLM  from  meeting  its 
mission  to  implement  the  Mineral 
Leasing  Act,  to  carry  out  the  terms  of 
existing  oil  and  gas  leases,  and  to 
provide  for  multiple  use  of  the  public 
lands  pursuant  to  the  Federal  Land 
Policy  and  Management  Act.  Therefore, 
using  ordinary  rulemaking  procedures  to 
restore  the  status  quo  ante  would  be 
impracticable. 

Unless  the  rule  is  made  final  on  an 
interim  basis  and  is  made  effective 
immediately,  appeals  that  are  lacking  in 
merit  and  are  filed  to  prevent  oil  and  gas 
activities  fi'om  occurring  on  the  public 
lands  may  now  delay  those  activities  for 
up  to  two  years.  Making  this  rule  interim 
tfinal  is  less  disruptive  to  government 
operations  and  private  interests  than 
would  be  ordinary  rulemaking 
procedures,  since  it  is  made  to  counter 
the  disruptive  effects  of  the  October  4, 
1991,  decision  by  the  IBLA.  To  slow  the 
effectiveness  of  this  rule  would, 
therefore,  be  contrary  to  the  public 
interest. 

fl.  Agency  Review  and  Public 
Involvement  Prior  to  Oil  and  Gas 
Exploration  and  Development 
(derations 

Many  recent  appeals,  filed  by 
appellants  who  are  third  parties  to 
exploratory  agreements  between  the 
BIM  and  operators  or  to  lease 
agreements  between  the  BLM  and 
lessees  <or  operators,  are  a  result  of 
ooncem  lor  the  BLM’s  compliance  with 
environmental  review  requirements.  The 
moat  effective  time  for  such  public 
participation  in  the  environmental 
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review  process,  however,  is  in  the 
planning  stage  of  oil  and  gas  leasing. 
Beginiung  with  the  Resoarce 
Management  Plan  (RMP),  which  is  an 
area-by-area  plan  for  effective  multiple- 
use  of  resources,  public  scoping 
meetings  are  conducted  before  any  BLM 
planning  and  National  Environmental 
Protection  Agency  (NEPA)  documents 
are  started.  During  these  meetings,  the 
BLM  asks  for  comments  from  all 
interested  and  affected  parties, 
identiHes  issues,  and  presents  a 
schedule  that  will  be  followed  during 
document  preparation.  These  schedules 
are  important  because  the  BLM 
encourages  and  solicits  public  input  and 
comment  throughout  the  entire  process. 

A  draft  document  is  prepared  and  a  time 
period  allowed  for  public  review  and 
comment  in  accordance  with 
established  regulatory  requirements. 
Whenever  a  final  document  is  prepared, 
public  comments  received  on  the  ^aft 
document  are  addressed  as  to  how  the 
comments  were  accommodated  or  why 
they  were  not.  After  the  proposed  RMP 
is  published,  a  30-day  protest  period  is 
provided.  If  any  protest  is  file^ 
administrative  review  is  completed 
before  the  RMP  is  approved.  The 
process  described  above  is  standard 
before  any  oil  and  gas  exploration, 
leasing,  or  operational  activities  are 
allowed  to  proceed. 

III.  43  CFR  3150— CKI  and  Gas 
Exploration 

Following  completion  of  the  planning 
document,  BLM  accepts  Notices  of 
Intent  to  Conduct  Oil  and  Gas 
Explorati(Hi  Operations  in  the  areas 
open  to  such  activities  under  the  plan. 
Notices  of  Intent  require  approval  from 
the  authorized  officer  of  BLM.  Such 
approvals  are  experiencing  third-party 
appeals.  However,  the  existing 
regulations  for  oil  and  gas  exploration  in 
part  3150  are  silent  on  the  sub)ect  of 
appeals  procedures  and  the  effect  of  an 
appeal  during  pendency.  Due  to  the 
silence  of  the  regulations,  it  is  not 
evident  which  appeals  procedures 
apply.  This  rule  will  Hll  this  void. 

Prior  to  approval  of  oil  and  gas 
exploratory  operations,  such  activities 
receive  additional  environmental 
scrutiny  from  the  public  and  from  the 
BLM.  It  is  Department  policy  to 
encourage  oil  and  gas  exploration  in  an 
environmentally  sound  manner.  When  a 
specific  action  is  proposed,  such  as  a 
Notice  of  Intent  to  Conduct  Oil  and  Gas 
Geophysical  Exploration  Operations, 
BLM  receives  the  proposal  and  conducts 
several  reviews,  ^fore  authorizing 
surface  disturbing  activities,  the  BLM 
conducts  an  environmental  review  of 
each  proposed  action  and  determines 


whether  it  conforms  with  the  RMP 
provisions.  If  the  conformance  review 
determines  that  the  RMP  does  not 
provide  for  the  exploration  operations  or 
that  the  proposed  operation  cannot  be 
modified,  it  is  considered  further 
through  an  appropriate  NEPA  document 
and/or  plan  amendment  process.  As  a 
matter  of  policy,  an  environmental 
review  is  made  of  every  proposed  oil 
and  gas  activity  involving  surface 
disturbance.  Those  data  collection 
activities  which  involve  no  surface 
disturbance  are  categorically  excluded 
in  the  Department  Categorical  Exclusion 
list  (516  DM  2,  appendix  1.6). 

The  BLM  must,  therefore,  balance  the 
environmental  review  and  other 
considerations  with  its  mission  to 
approve  exploration  in  a  timely  manner 
for  parties  wishing  to  conduct  it. 
Considerable  investment  of  private 
finances  is  required  to  conduct 
geophysical  exploration.  Reasonable 
and  timely  retinnns  are  necessary  on 
those  investments  in  order  for  them  to 
be  undertaken.  Prior  to  conducting 
exploration  activities,  large 
expenditures  of  time  and  money  are 
needed  for  consultation  with  private. 
State,  and  other  Federal  agencies  before 
a  geophysical  program  can  begin.  Some 
exploration  programs  on  BLM  lands  are 
restricted  by  time  limitations.  For 
example,  a  condition  of  approval  may 
be  that  operations  begin  on  a  specified 
date  and  end  on  another  date.  Such 
limitations  could  be  precipitated  by  a 
hunting  season  on  the  land  in  question, 
seasonal  recreation  restrictions,  weather 
conditions,  wildlife  species  habitat 
requirements,  or  other  protective 
measures  of  other  resource  values, 
which  are  identified  in  the  BLM 
planning  and  NEPA  documents.  In  some 
areas  there  is  very  little  time  to 
complete  exploration  because  of  such 
timing  limitations.  Therefore,  it  is  in  the 
public  interest  and  the  operators’ 
interests  to  complete  an  exploration 
program  in  accovtlance  with  BLM  plan 
provisions.  As  stated  above,  without  the 
added  appeals  provision  in  part  3150, 
appeals  from  approving  decisions  in  the 
area  of  oil  and  gas  exploration  would  be 
stayed  pending  the  appeal.  An 
automatic  stay  could  cause  seasonal 
windows  of  opportunity  to  be  missed. 
This  has  great  potential  for  economic 
hardship  on  operators  who  are  trying  in 
good  faith  to  meet  their  responsibilities 
for  environmental  protection  while  at 
the  same  time  remaining  competitive  in 
private  enterprise.  Therefore,  the 
appeals  language  is  added  to  part  3150 
in  this  rule. 


IV.  43  CFR  3160— Oil  and  Gas 
Operations 

As  to  the  oil  and  gas  operations 
regulaticms  found  in  part  3160,  the 
existing  regulations  at  43  CFR  3165.4(c) 
provide  that  appeals  of  decisions  of  the 
authorized  officer  are  to  be  handled 
under  43  CFR  part  4,  which  provides  in 
§  4.21(a)  that  an  appeal  stays  the 
decision  of  the  authorized  officer  until  a 
decision  is  issued  by  the  IBLA.  Part  4 
provides  for  a  lifting  of  the  stay  if  the 
IBLA  or  the  Director  of  the  Office  of 
Hearing  and  Appeals  determines  that 
the  effectiveness  of  the  decision  would 
be  in  the  public  interest.  Subsection 
3165.4(c)  creates  a  clear  exception  for 
operator  appeals  of  BLM  compliance 
requirements,  allowing  compliance 
orders  to  remain  in  full  force  and  effect. 
However,  the  topic  of  the  effect  of 
appeals  by  third  parties  is  not  addressed 
in  the  rule.  That  void  will  be  filled  by 
this  rule. 

The  environmental  review  for  oil  and 
gas  operations  and  the  BLM’s  permit 
approval  process  under  the  regulations 
at  43  CFR  3162.3-1  and  3162.5-1  are 
designed  to  identify  and  fully  address 
all  concerns  over  proposed  operations, 
to  determine  whether  the  proposed 
operations  will  be  approved,  and  to 
require  adequate  environmental  and 
pubUc  health  and  safety  protective 
measures  by  the  operator.  It  is  unlikely 
that  there  would  be  any  unidentified 
significant  potential  impacts  raised  in  an 
appeal  that  would  have  not  already 
been  assessed  and  mitigated  by  the  time 
a  proposal  is  approved.  The  lessees  and 
operators  have,  in  good  faith,  properly 
applied  to  the  BLM  under  part  3160  for 
approval  to  conduct  operational 
activities.  However,  after  their 
application  proceeds  through  required 
public  notification  and  comment  period, 
and  compliance  with  NEPA  by  the  BLM, 
an  appeal  by  any  party  opposed  to  the 
action  may  prevent  the  operators  from 
acting  on  the  BLM’s  approval.  Under  the 
current  regulation,  any  approved 
activities  are  required  to  be 
discontinued  upon  the  filing  of  any 
appeal,  regardless  of  the  merit  of  the 
appeal.  For  the  stated  reasons,  the 
appeals  procedures  for  part  3160  are 
amended  by  this  role. 

V.  Effect  on  Third-Party  Appellants 

The  IBLA  has  affirmed  on  numerous 
BLM’s  determinations  that  its  proposed 
actions  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment  On  December  31, 1991,  in 
an  expedited  review,  the  IBLA  affirmed 
BLM’s  Record  of  Decision  and  Finding  of 
No  Significant  Impact  in  the  Southern 
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IBLA  6.  The  requirements  for 
coordination,  public  input,  and 
environmental  documentation  will 
continue  to  be  followed  by  the  BLM,  and 
therefore,  this  change  in  the  regulations 
places  some  reasonable  responsibilities 
on  appellants  without  taking  away  any 
substantive  appeal  rights. 

This  change  in  the  regulations  places 
a  burden  on  the  appellant  to  show 
clearly  why  a  stay  of  approved 
exploratory  or  operational  activities  is 
warranted.  Parties  pursuing  appeals 
may  obtain  a  stay  of  the  BLM  decision 
from  the  IBLA  upon  a  showing  of 
sufficient  justification  based  on  the 
following  standards:  (1)  The  relative 
harm  to  the  parties  if  the  stay  is  granted 
or  denied,  (2)  the  likelihood  of  the 
appellant's  success  on  the  merits.  (3)  the 
likelihood  of  irreparable  harm  to  the 
appellant  or  resources  if  the  stay  is  not 
granted,  and  (4)  whether  the  public 
interest  favors  granting  the  stay. 

VI.  Conclusion  and  Determinations 

In  conclusion,  for  the  reasons  stated 
above,  we  find  that  notice  of  proposed 
rulemaking  and  delay  in  the  effective 
date  would  be  impracticable  and 
contrary  to  the  public  interest. 
Accordingly,  such  notice  and  delay  are 
not  required  under  5  U.S.C.  553  (b)  and 
(d). 

Elsewhere  in  this  issue  of  the  Federal 
Register  is  published  a  proposed  rule 
containing  provisions  identical  to  those 
in  this  proposed  rule,  but  which  allows  a 
30  day  public  comment  period. 

The  principal  authors  of  this  interim 
final  rule  are  Frank  Lanzetta,  Division  of 
Fluid  Mineral  Lease  and  Reservoir 
Management,  and  Richard  Hopkins, 
Division  of  Fluid  Mineral  Leasing, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  BLM. 

It  is  hereby  determined  that  this 
interim  hnal  rule  does  not  constitute  a 
major  Federal  action  signiHcantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  rule  would  have  no  impact  on  any 
physical  attributes  of  the  public  lands  or 
any  environmental  resource  values.  By 
the  time  of  the  lodging  of  an  appeal, 
under  standard  BLM  procedures  an 
environmental  review  and  analysis  will 
have  been  performed  on  the  activity  that 
is  the  subject  matter  of  the  appeal. 
Therefore,  no  additional  environmental 
analysis  is  needed  merely  because  this 
rule  would  change  the  effect  of  the 
pendency  of  an  appeal. 


The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule.  A 
major  rule  is  any  regulation  that  is  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal.  State,  or  local  government 
agencies  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Expenses  currently  being 
incurred  by  geophysical  exploration 
operators  or  lessees/operators  for 
Federal  lease  operations  will  not 
increase.  There  are  no  expected 
increases  in  costs  or  prices  for 
consumers.  Costs  may  actually  decline 
because  of  a  possible  decrease  in  the 
number  of  appeals.  There  would  be  no 
need  for  increase  in  Federal,  State,  or 
local  agency  budgets  or  personnel 
requirements  to  implement  this  rule.  The 
gross  annual  eiieci  on  the  United  States 
economy  is  not  likely  to  approach  $100 
million.  Further,  for  the  same  reasons, 
and  because  the  e^ect  of  the  rule  is  to 
restore  to  small  entities  the  authority  to 
act  that  had  been  granted  by  the  BLM, 
the  Department  has  determined  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  it  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  certifies  that  this 
interim  final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  It  does  not 
infringe  any  private  property  rights. 
Therefore,  as  required  by  Executive 
Order  12630,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  ^e  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

list  of  Subjects 
43  CFR  Part  3150 

Oil  and  gas  exploration;  Public 
lands — ^mineral  resources. 

43  CFR  Part  3160 

Environmental  protection,  oil  and  gas 
resources,  Government  contracts.  Public 
lands — mineral  resources.  Reporting  and 
recordkeeping  requirements. 

For  reasons  stated  In  the  preamble, 
and  under  the  authorities  stated  below, 
parts  3150  and  3160  of  Group  3100, 


subchapter  C,  chapter  II,  subtitle  B,  of 
title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  3150— ONSHORE  OIL  AND  GAS 
GEOPHYSICAL  EXPLORATION 
[AMENDED] 

1.  The  authority  citation  for  part  3150 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.,  30  U.S.C. 
351-359,  43  U.S.C.  1701  et  seq.,  16  U.S.C.  3101 
et  seq.,  31  U.S.C.  483a.  42  U.S.C.  6504.  42 
U.S.C.  6508. 

2.  Section  3150.2  is  added  to  read  as 
follows: 

§  3150.2  Appeals. 

(a)  A  party  adversely  affected  by  a 
decision  or  approval  of  the  authorized 
officer  may  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  as  set 
forth  in  part  4  of  this  title. 

(b)  All  decisions  and  approvals  of  the 
authorized  officer  under  this  part  shall 
remain  effective  pending  appeal  unless 
the  Interior  Board  of  Land  Appeals 
determines  otherwise  upon 
consideration  of  the  standards  stated  in 
this  paragraph.  The  provisions  of  43  CFR 
4.21(a)  shall  not  apply  to  any  decision  or 
approval  of  the  authorized  officer  under 
this  subparL  A  petition  for  a  stay  of  a 
decision  or  approval  of  the  authorized 
officer  shall  be  filed  with  the  Interior 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior,  and  shall  show  sufficient 
justification  based  on  the  following 
standards:  (1)  The  relative  harm  to  the 
parties  if  the  stay  is  granted  or  denied, 
(2)  the  likelihood  of  &e  appellant's 
success  on  the  merits,  (3)  the  likelihood 
of  irreparable  harm  to  the  appellant  or 
resources  if  the  stay  is  not  granted,  and 
(4)  whether  the  public  interest  favors 
granting  the  stay. 

PART  3160— OIL  AND  GAS 
OPERATIONS  [AMENDED] 

3.  The  authority  citation  for  43  CFR 
part  3160  continues  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351-359:  30  U.S.C.  301-306;  25  U.S.C.  396:  25 
U.S.C.  396a-396q;  25  U.S.C  397;  25  U.S.C.  398: 
25  U.S.C.  398a-398e:  25  U.S.C.  399: 43  U.S.C. 
1457,  see  also  Attorney  General's  Opinion  of 
April  2, 1941  (40  Op.  Atty.  Gen.  41):  40  U.S.C. 
471  et  seq.;  42  U.S.C.  4321  et  seq.;  42  U.S.C. 
6508;  Pub.  L.  97-78:  30  U.S.C.  1701  et  seq.;  and 
25  U.S.C.  2102. 

4.  Section  3165.4  is  amended  by 
redesignating  paragraphs  (c),  (d),  and  (e) 
as  (d),  (e),  and  (f),  respectively,  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


$3165^  Appeals. 

(a)  *  *  * 

***** 

(c)  Effect  of  an  appeal  on  an  approved 
decision  by  the  authorized  officer.  All 
decisions  and  approvals  of  the 
authorized  officer  under  this  part  shall 
remain  effective  pending  appeal  to  the 
Interior  Board  of  Land  Appeals  unless 
the  interior  Board  of  Land  Appeals 
determines  otherwise  upon 


conskteratMHi  of  the  puUic  interest.  The 
provishms  itf  43  CFR  4.21(8)  shall  not 
apply  to  any  decision  or  a^xoval  of  the 
authorized  officer  under  this  subpart.  A 
petition  for  a  stay  of  a  decision  or 
approval  of  the  authorized  officer  shall 
be  filed  with  the  Interior  Board  of  Land 
Appeals,  Office  of  Hearmgs  and 
Appeals,  Department  of  the  Interior,  and 
shall  show  sufficient  justification  based 
on  the  following  standards:  (1)  The 
relative  harm  to  the  parties  if  the  stay  is 


granted  or  denied,  (2)  die  likelihood  of 
the  appellant's  success  on  the  merits,  (3) 
the  likelihood  of  irreparable  harm  to  the 
appellant  or  resources  if  the  stay  is  not 
granted,  and  (4)  whether  the  public 
interest  favors  granting  stay. 

Dated:  January  28, 1992. 

Richard  Roldan, 

Acting  Assistant  Secretory  of  the  Interior. 

[FR  Doc.  92-5948  RIed  3-12-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parts  3150  and  3160 
[WO-610-41 11-24-1  A] 

RIN  1004-AC02 

Onshore  OH  and  Gas  Geophysical 
Exploration;  Onshore  Oil  and  Gas 
Operations 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would  add 
to  43  CFR  part  3150  a  section  governing 
appeals  of  decisions  and  approvals 
relating  to  onshore  oil  and  gas 
geophysical  exploration  operations  to 
allow  an  authorized  officer’s  decision  or 
approval  to  remain  in  effect  when  an 
appeal  is  filed,  imless  the  appellant 
convinces  the  Interior  Board  of  Land 
Appeals  (IBLA)  that  a  stay  is  necessary. 
It  would  also  amend  the  section  in  part 
3160  governing  appeals  of  decisions 
relating  to  onshore  oil  and  gas 
operations  to  allow  an  authorized 
officer's  decision  to  remain  in  effect 
during  the  pendency  of  an  appeal.  Such 
provisions  are  needed  to  allow  the  IBLA 
to  determine  whether  the  issues 
involved  in  an  appeal  warrant  a  stay  of 
onshore  oil  and  gas  activities  and  the 
accompanying  delays  and  economic 
consequences.  An  interim  final  rule  with 
similar  provisions  has  been  published  in 
this  issue  also.  That  interim  final  rule 
will  expire  on  December  31. 1992. 

DATES:  Comments  should  be  submitted 
by  April  13, 1992. 

ADDRESSES:  Comments  should  be  sent 
to:  Director,  (140)  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sie  Ling  Chiang,  (202)  653-2127. 
SUPPtfMENTARY  INFORMATION:  It  is 
Department  policy  to  encourage  oil  and 
gas  exploration  in  an  environmentally 
sound  manner.  The  Bureau  of  Land 
Management  (BLM)  has  the 
responsibility  to  approve  operations  in  a 
timely  manner  for  parties  wishing  to 
conduct  exploration.  Considerable 
investment  of  private  finances  is 
required  to  conduct  geophysical 
exploration  operations.  Reasonable  and 
timely  returns  are  necessary  on  these 
investments  for  them  to  be  profitable. 
Prior  to  conducting  exploration 


operations,  large  expenditures  of  time 
and  money  are  needed  for  negotiations 
with  private.  State,  and  other  Federal 
agencies  before  a  geophysical  program 
can  begin.  Some  exploration  programs 
on  BLM  lands  are  restricted  by  time 
limitations.  For  example,  a  Condition  of 
Approval  (COA)  may  be  that  operations 
begin  on  a  certain  specified  date  and 
end  on  another  specified  date.  These 
conditions  could  be  due  to  a  hunting 
season,  recreation  seasonal  restrictions, 
wildlife  species  habitat  requirements, 
weather  conditions,  or  other 
circumstances  or  protection  of  other 
resource  values,  which  are  all  identified 
in  the  BLM  planning  and  assorted 
National  Environmental  Policy  Act 
(NEPA)  documents.  In  some  areas  there 
is  very  little  time  to  complete  operations 
because  of  timing  limitations;  therefore, 
it  is  in  the  public  interest  and  the 
operators'  interest  to  complete  an 
exploration  program  in  conformance 
with  BLM  plan  provisions.  An  automatic 
stay  resulting  from  an  appeal  could 
cause  a  work  season  to  be  missed.  This 
has  great  potential  to  cause  economic 
hardship  on  operators  who  are  trying  in 
good  faith  to  meet  their  responsibilities 
for  environmental  protection  and  remain 
competitive  in  private  enterprise. 

The  existing  regulations  governing 
onshore  oil  and  gas  operations  are  silent 
on  the  subject  of  filing  of  an  appeal  by 
any  parties  other  than  the  operator,  llie 
current  oil  and  gas  regulations  at  43  CFR 
3165.4  provide  that  appeals  of  decisions 
of  the  authorized  officer  are  handled 
under  43  CFR  4.21  General  Provisions. 
Part  4  provides  that  an  appeal  stays  the 
decision  of  the  authorized  officer  until  a 
decision  is  issued  by  the  IBLA,  whether 
the  appeal  has  merit  or  not.  Such  stays 
can  have  and  have  had  serious  financial 
impacts  on  operators,  by  making  it 
difficult  or  impossible  for  them  to  meet 
rigid  deadlines  to  begin  oil  and  gas 
operations.  Delays  in  beginning  drilling 
and  other  operations  caused  by  stays 
due  to  appeals  typically  result  in  a 
significant  economic  impact.  The  IBLA 
routinely  takes  9  months  or  longer  to 
decide  appeals,  and  even  expedited 
reviews  by  IBLA  can  take  6  months  or 
longer.  Delay  or  cancellation  of 
operations  may  reduce  or  eliminate 
royalty  income  to  the  Federal 
Government  and  States.  Recent  and 
current  world  events  make  it  more 
imperative  than  ever  that  the  United 
States  develop  domestic  oil  and  gas 
resources  in  an  acceptable  manner  to 
reduce  its  reliance  on  foreign  oil. 

Decisions  by  the  BLM  authorized 
officer  to  approve  an  operational 
proposal  are  required  to  conform  to  the 
planning  documents,  including  the 
associated  NEPA  analysis.  Before  any 


BLM  planning  and  NEPA  documents  are 
started,  public  scoping  meetings  are 
conducted  as  a  part  of  the  resource 
management  planning  process.  During 
these  meetings,  the  BLM  asks  for 
comments  from  all  interested  and 
affected  parties,  identifies  issues,  and 
presents  a  schedule  that  will  be 
followed  during  document  preparation. 
These  schedules  are  important  because 
the  BLM  encourages  and  solicits  public 
input  and  comment  throughout  the  entire 
process.  A  draft  document  is  prepared 
and  a  time  period  allowed  for  public 
review  and  comment  in  accordance  with 
established  regulatory  requirements. 
Whenever  a  final  document  is  prepared, 
public  comments  received  on  the  draft 
document  are  addressed  as  to  how  the 
comments  were  accommodated  or  why 
they  were  not.  After  the  proposed 
resource  management  plan  (RMP)  is 
published,  a  30-day  protest  period  is 
provided.  If  any  protest  is  filed, 
administrative  review  is  completed 
before  the  RMP  is  approved. 

When  a  specific  action  is  proposed, 
such  as  a  Notice  of  Intent  to  Conduct 
Geophysical  Exploration,  BLM  receives 
the  proposal  and  conducts  several 
reviews.  Before  authorizing  surface 
disturbing  activities,  the  BLM  conducts 
an  environmental  review  of  each 
proposed  action  and  determines  its 
conformance  with  RMP  provisions.  If  the 
conformance  review  determines  that  the 
RMP  does  not  provide  for  the 
exploration  operations  or  that  the 
proposed  operation  cannot  be  modified, 
it  is  considered  further  through  an 
appropriate  NEPA  document  and/or 
plan  amendment  process.  An 
environmental  review  is  made  of  every 
proposed  action  involving  surface 
disturbance.  Those  data  collection 
activities  that  involve  no  surface 
disturbance  are  categorically  excluded 
in  the  Department  Categorical  Exclusion 
list  (516  DM  2,  appendix  1.6). 

Similar  circumstances  apply  to 
operations  of  onshore  oil  and  gas 
lessees  and  operators.  These  operators 
have,  in  good  faith,  properly  applied  to 
the  BLM  under  the  regulations  for 
approval  to  conduct  activities.  However, 
afier  their  application  proceeds  through 
required  public  participation,  and 
compliance  with  NEPA  by  the  BLM,  an 
appeal  by  any  party  opposed  to  the 
action  may  prevent  the  operators  from 
acting  on  BLM's  approval.  The  current 
regulations  clearly  address  the  effect  of 
an  appeal  on  operators’  compliance 
requirements,  but  do  not  specify  the 
effect  of  an  appeal  by  a  third  party.  In 
the  absence  of  clear  language  in  43  CFR 
3165.4  for  an  authorized  officer's 
decision  to  remain  effective  pending 
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appeal  to  the  IBLA,  43  CFR  4.21(a]  will 
apply,  so  that  any  appeal  properly  Hied 
will  stay  the  approval  or  decision  of  the 
authorized  officer. 

The  BLM's  permit  approval  process 
under  the  regulations  at  43  CFR  3162.3-1 
is  designed  to  identify  and  fully  address 
all  concerns  over  proposed  operations, 
to  determine  whether  the  proposed 
operations  will  be  approved,  and  to 
require  adequate  environmental  and 
public  health  and  safety  protective 
measures  by  the  operator.  It  is  unlikely 
that  there  would  be  any  unidentified 
significant  potential  impacts  raised  in  an 
appeal  that  would  have  not  already 
been  assessed  and  mitigated  by  the  time 
a  proposal  is  approved. 

The  rule  would  add  an  Appeals 
section  to  the  regulations  in  43  CFR 
3150,  providing  that  all  decisions  and 
approvals  of  the  authorized  officer 
relating  to  geophysical  exploration  shall 
remain  in  full  force  and  effect  if 
appealed.  It  would  also  amend  the 
Appeals  section  at  43  CFR  3165.4  to 
make  it  clear  that  a  decision  or  permit 
approval  by  the  authorized  officer  as  to 
oil  and  gas  operations  remains  in  full 
force  and  effect  during  the  pendency  of 
an  appeal  by  a  third  party.  Both  would 
allow  decision  approvals  to  be  stayed 
upon  a  determination  by  the  IBLA  that  a 
stay  is  warranted,  and  would  state  how 
petitions  for  stay  of  decisions  may  be 
filed.  The  rule  would  provide  the  IBLA 
the  opportunity  to  determine  whether 
the  issue  raised  in  an  appeal  and  the 
potential  for  significant  environmental 
or  public  health  and  safety  impact, 
warrant  a  stay  of  an  approval  or 
decision  until  IBLA  rules  on  the  appeal. 
The  BLM  proposes  these  amendments  to 
the  regulations  in  order  to  simplify  the 
appeal  process.  This  proposed  rule 
would  not  take  away  any  substantive 
right  of  appeal  that  currently  exists.  It 
would  require  the  appellant  to  be 
responsible  for  filing  a  petition  for  a  stay 
pending  appeal  if  the  appellant  desires  a 
stay. 

The  IBLA  has  affirmed  on  numerous 
occasions  BLM's  determinations  that  its 
proposed  actions  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  The  requirements 
for  coordinations,  public  imput,  and 
environmental  documetation  will 
continue  to  be  followed  by  the  BLM,  and 
therefore,  this  proposed  change  in  the 
regulations  would  place  some 
reasonable  responsibilities  on 
appellants  without  taking  away  any 
substantive  appeal  rights  that  presently 
exist. 

This  proposed  change  in  the 
regulations  would  place  a  burden  on  the 
appellant  to  show  clearly  why  a  stay  of 
approved  exploratory  and  operational 


activities  is  warranted.  The  proposed 
change  in  regulations  would  not  remove 
any  substantive  appeal  rights  that 
currently  exist.  However,  a  stay  of 
operations  would  only  be  allowed  when 
appellant  could  justify  the  need  for  a 
stay  to  the  IBLA. 

Elsewhere  in  this  issue  of  the  Federal 
Register  is  published  an  interim  final 
rule  containing  provisions  identical  to 
those  in  this  proposed  rule,  but  which  is 
effective  immediatlely  and  will  expire 
on  December  31, 1992.  The  reasons  for 
adopting  that  interim  final  rule  are 
explained  in  the  supplementary 
information  accompanying  the  rule.  The 
experience  gained  during  the  period  that 
the  interim  final  rule  is  in  effect  should 
also  help  the  public  and  the  BLM  to 
evaluate  whether  the  proposed 
amendments  should  be  adoped  as 
permanent  changes  to  the  oil  and  gas 
regulations. 

The  principal  authors  of  this  proposed 
rule  are  Frank  Lanzetta,  Divison  of  Fluid 
Mineral  Lease  and  Reservoir 
Management,  and  Richard  Hopkins, 
Division  of  Fluid  Mineral  Leasing, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  proposed  rule  would  have  no  impact 
on  any  physical  attributes  of  the  public 
lands  or  any  environmental  resource 
values.  By  Ae  time  of  the  lodging  of  an 
appeal,  under  standard  BLM  procedures 
an  environmental  review  and  analysis 
will  have  been  performed  on  the  activity 
that  is  the  subject  of  the  appeal. 
Therefore,  no  additional  environmental 
analysis  is  needed  merely  because  the 
proposed  rule  would  change  the  effect  of 
the  pendency  of  an  appeal. 

The  Department  of  Ae  Interior  has 
determined  under  Executive  Order  12291 
that  this  docuihent  is  not  a  major  rule.  A 
major  rule  is  any  regulation  that  is  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
innovation,  productivity,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Expenses  currently  being 


incurred  by  geophysical  exploration 
operators  or  lessees/operators  of 
Federal  leases  will  not  increase.  There 
are  no  expected  increases  in  costs  or 
prices  for  consumers.  Costs  may 
actually  decline  because  of  a  possible 
decrease  in  the  number  of  appeals. 

There  would  be  no  need  for  increase  in 
Federal,  State,  or  local  agency  budgets 
or  personnel  requirements  to  implement 
this  rule.  The  gross  annual  effect  on  the 
United  States  economy  is  not  likely  to 
approach  $100  million.  Further,  for  the 
same  reasons,  and  because  the  effect  of 
the  rule  is  to  restore  to  small  entities  the 
authority  to  act  that  had  been  granted 
by  the  BLM,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  It  would  not 
infringe  any  private  property  rights. 
Therefore,  as  required  by  Executive 
Order  12630,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects 

43  CFR  PaH  3150 

Oil  and  gas  exploration:  Public 
lands — mineral  resources. 

43  CFR  Part  3160 

Environmental  protection,  oil  and  gas 
resources.  Government  contracts.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements. 

For  reasons  stated  in  the  preamble, 
and  under  the  authorities  stated  below, 
parts  3150  and  3160  of  Group  3100, 
subchapter  C,  chapter  II,  subtitle  B,  of 
title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  3150-ONSHORE  OIL  AND  GAS 
GEOPHYSICAL  EXPLORATION 
[AMENDED] 

1.  The  authority  citation  for  part  3150 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.,  30  U.S.C. 
351-359, 43  U.S.C.  1701  et  seq.,  16  U.S.C.  3101 
et  seq.,  31  U.S.C.  483a,  42  U.S.C  6504, 42 
U.S.C.  6508. 
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2.  Section  3150.2  is  added  to  read  as 
follows: 

§  3150.2  Appeals. 

(a)  A  party  adversely  affected  by  a 
decision  or  approval  of  the  authorized 
officer  may  appeal  that  decision  to  the 
Interior  Board  of  Land  Appeals  as  set 
forth  in  part  4  of  diis  title. 

(b)  All  decisions  and  approvals  of  the 
authorized  officer  under  this  part  shall 
remain  effective  pending  appeal  imless 
the  Interior  Board  of  Land  Appeals 
determines  otherwise  upon 
consideration  of  the  standards  stated  in 
this  paragraph.  The  provisions  of  43  CFR 
4.21(a)  shall  not  apply  to  any  decision  or 
approval  of  the  authorized  officer  imder 
this  subpart.  A  petition  for  a  stay  of  a 
decision  or  approval  of  the  authorized 
officer  shall  be  filed  with  the  Interior 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior,  and  shall  show  sufficient 
justification  based  on  the  following 
standards:  (1)  The  relative  harm  to  the 
parties  if  the  stay  is  granted  or  denied, 
(2)  the  likelihood  of  die  appellant's 
success  on  the  merits,  (3)  the  likelihood 


of  irreparable  harm  to  the  appellant  or 
resources  if  the  stay  is  not  granted,  and 
(4)  whether  the  public  interest  favors 
granting  the  stay. 

PART  3160— OIL  AND  GAS 
OPERATIONS  [AMENDED] 

3.  The  Authority  Citation  for  43  CFR 
part  3160  continues  to  read  as  follows: 

Audmrity:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351-350;  30  U.S.C.  301-306;  25  U.S.C.  396;  25 
U.S.C.  39ea-396q;  25  US.C.  397;  25  U.S.C.  398; 
25  U.S.C  398a-398e;  25  U.S.C.  399;  43  U.S.C. 
1457,  see  also  Attwney  General's  Opinion  of 
April  2, 1941  (40  Op.  Atty.  Gen.  41);  40  U.S.C. 
471  et  seq.;  42  U.S.C.  4321  et  seq.;  42  U.S.a 
6508;  Pub.  L  97-78;  30  U.S.C  1701  et  seq.;  and 
25  U.S.C.  2102. 

4.  Section  3165.4  is  amended  by 
redesignating  para^aphs  (c),  (d),  and  (e) 
as  (dj.  (e).  and  (0.  respectively,  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  3165.4  Appeals. 

(a)  *  *  * 

*  «  •  «  * 

(c)  Ef^t  of  an  appeal  on  an 
approval/decision  by  the  authorized 


officer.  All  decisions  or  approvals  of  the 
authorized  officer  under  ^s  part  shall 
remain  effective  pending  appeal  unless 
the  Interior  Board  of  Land  Appeals 
determines  otherwise  upon 
consideration  of  the  standards  stated  in 
this  paragraph.  The  provisions  of  43  CFR 
4.21(a)  shall  not  apply  to  any  decision  or 
approval  of  the  authorized  officer  under 
this  subpart.  A  petition  for  a  stay  of  a 
decision  or  approval  of  the  authorized 
officer  shall  be  filed  with  the  Interior 
Board  of  Land  Appeals.  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior,  and  shall  show  sufficient 
justification  based  on  the  following 
standards:  (1)  The  relative  harm  to  the 
parties  if  the  stay  is  granted  or  denied, 
(2)  the  likelihood  of  the  appellant's 
success  on  the  merits,  (3)  the  likelihood 
of  irreparable  harm  to  the  appellant  or 
resources  if  the  stay  is  not  granted,  and 
(4)  whether  the  public  interest  favors 
granting  the  stay. 

Dated;  January  28, 1992. 

Riduod  Riddan, 

Acting  Assistant  Secretary  of  the  Interior. 
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